The article seeks the answer to the question of whether directives are directly applicable. It 
Introduction
The matter of direct applicability of directives has been controversial in the legal literature. The primary reason behind that controversy is the unique and sui generis characteristics of directives as a legal instrument. The reluctance of the CJEU in expressing direct applicability of directives, though it explicitly recognises their direct effect, augments that controversy. Obscurity about the relationship between the concepts of direct applicability and direct effect in the legal literature forms the third reason behind that controversy. The matter of direct applicability of directives however constitutes a litmus paper in depicting the sui generis EU legal order and the nature of the entire corpus of EU law with its relationship with the national legal systems. The article seeks to lessen this controversy by examining these matters.
Directives as Legal Instruments
Directives are legal instruments of the EU defined in Article 288 TFEU. According to Article 288 TFEU, whose text has remained exactly the same as laid down by the founding fathers, " [a] directive shall be binding, as to the result to be achieved, upon each Member State to which it is addressed, but shall leave to the national authorities the choice of form and methods."
As a legal instrument, "there is no clear parallel in national and international law" 1 to directives. Directives, in nature, are the source of an intrigue, controversy, mess and division for legal researchers 2 and even defined as an unidentified normative object. 3 Directives are, in principle, individual acts which bind merely their addressee(s) which is/are the Member State(s). 4 In other words they were originally executive acts, but have become legislative acts through direct Marche", Europe, 2010 Janvier; He initially expressed in 1987 that "la directive intrigue, dérange, divise. Sa singularité en est la cause". See R. Kovar, "Observations sur Intensité Normative des Directives", Liber Amicorum Pierre Pescatore, Baden-Baden, Nomos Verlagsgesellschaft, 1987, p. 359 . It seems that he no longer regards the simplicity of directives as the cause of such implications and anyhow grants a right to the researchers of the identification of the nature of directives in falling into such an intrigue, mess and division. effect.
5
Directives are not designed to be automatically operative in the national legal systems, but through national implementing measures. In order the normative content of directives to be realised national implementing measures are generally needed. Directives are contemplated as legislative measures 6 with a two phase-legislative procedure and a two-tier implementation. EU legislation forms the framework into which national action must be fitted. 7 They are not binding in their entirety, but in terms of the result prescribed therein. The Member States are required to transpose not the text of the directives, but the content and results set out therein. They are accordingly instruments of cooperative law-making within a two-tier governance structure: while the supranational level only imposes a result, it is then to be achieved at the national level. 8 Directives are supranational (communitarian) in their substance, but national in their form. 9 In that regard, the Commission described directives as a hybrid and a flexible instrument.
10
Wherever a directive is properly (completely, timely and correctly) implemented in a Member State, its effects thus extend to individuals through the intermediary of the national implementing measures.
11
Directives, which are not in themselves erga omnes, acquire general application with erga omnes effect through the national implementing measures merely. In other words, their general applicability is also in principle indirect and depends only upon their transposition into domestic law that makes the obligations upon individuals enforceable. [1998] ECR II-02335, para. 67; In the light of the classification of measures set out in the Lisbon Treaty, whilst some directives might have legislative nature when they are adopted either in ordinary or special legislative procedure, the rest might have the non-legislative nature such as implementing or delegated nature. they are originally supposed to acquire general application indirectly through national legislation transposing them into national law, they have acquired, from the perspective of rights rather than obligations, general application through the principle of direct effect. They were originally invented as an indirect source of law, as a kind of 'loi cadre' (framework law), though in some occasions the practice has advanced to some extent differently to produce detailed directives. By virtue of their characteristics, directives require collaboration and cooperation between two levels to be completely and fully implemented and to have full legal effects. Directives become fully and completely operative and effective through the national implementing measures merely, since remedies for the private enforcement of directives constitute minimal guarantee compared to situation supposed to be provided by the national implementing measures. The right of individuals to rely on a directive before the national courts as against the defaulting Member State constitutes a minimum guarantee arising from the binding nature of the obligation imposed on the Member States by the effect of directives and cannot justify a Member State's absolving itself from taking in due time appropriate implementing measures sufficient to achieve the result prescribed therein. 13 As a consequence, directives have been considered in case law generally as indirect means of legislation/regulation and classified as measures of general application or as measures having general scope which apply to objectively determined situations and produce legal effects with respect to a category of persons viewed generally and in the abstract.
Council of the European Union
Leaving to the Member States in a directive the choice of form and methods does not nevertheless mean to allow them the choice of not giving effect to the directive at all, or of giving effect to it only in part.
15
The provisions of a directive are no less binding on the Member States addressed than the provisions of any other rule of EU law.
16
The Member States are under the obligation to ensure the full and exact application of all the provisions of any directive within the period of time prescribed therein for its transposition.
17
In that regard, they are obliged to choose, within the bounds of the freedom left to them by Article 288 TFEU, the most appropriate forms and methods to ensure the effectiveness of directives, account being taken of their aims.
18
Directives are to be turned into binding provisions of national law having the same legal force.
19
The obligation of the Member States arising from a directive to achieve the result prescribed by the directive and under Article 4 TEU to take all appropriate measures to ensure fulfilment of that obligation is binding on all the national authorities including decentralised authorities such as municipalities.
20
The full implementation of directives is to be secured not only in fact but also in law and so a practice in conformity with the requirements of a directive and consistent with the protective aims of a directive may not constitute a reason for not transposing that directive into national law whose provisions are appropriate for the purpose of creating a situation which is sufficiently precise, clear and transparent in order to enable individuals to ascertain their rights and their obligations.
21
It is settled case law that the fact 15 that an activity covered by a directive is not carried on in a Member State does not release that Member State from its obligation to transpose that directive.
22
Nevertheless, the implementation of a directive does not necessarily require legislative action in each Member State with the proviso that the national law effectively guarantees the application in full of the directive, the legal position under national law is sufficiently precise and clear, and individuals are made fully aware of their rights and, where appropriate, may rely on them before the national courts.
23
What is required is that the existing general legal context in a Member State ensures the application of directives in such a way that there is neither practical nor even theoretical risk of misapplying the rules laid down by the directives.
24

Directives and Regulations Compared
The typology of legal instruments set out in Article 288 TFEU directly corresponds to the taxonomy of competences. Whereas the competence conferred for the adoption of regulations is exercised in the fields of transfer and signifies substitution of national competences by the EU's, the competence conferred to issue directives corresponds to the fields of competences mainly limited, shared, framed or coordinated in which the Member States remain holder of normative powers to exercise them under the requirements of harmonisation. Directives therefore seem to be used in the fields where the intensity of EU competences is not so high.
25
In other words, the authors of the Treaty intend to realise more legal integration through uniform regulations where the EU has complete normative authority, whereas, directives are designed to harmonise rather than to provide uniformity where a certain normative competence for the Member States is preserved.
26
It was thought that directives would be used particularly in the fields where existing national law is very complex and voluminous which needs to be adapted to EU Law.
27
Under international law, there are two sorts of obligations whose differentiation depends upon their nature: 'obligation of conduct/means'; 'obligation of result'. In the former case, obligation requires the subjects a particular form of conduct and to use of specifically determined means, whereas in the latter case, obligation does not require the subjects a particular course of conduct, but requires them to achieve a specified result by means of their own choice of various actions, means or conducts. What distinguishes the former from the latter is not that the obligation of conduct/means does not have a particular objective or result, but that its objective or result must be achieved through a specifically determined means, action or conduct, which is not true of international obligation of result.
28
Being binding of a regulation in its entirety as enshrined in Article 288 TFEU means that the Member States do not have any choice of the forms or methods to implement a regulation, since not only the result dictated by them is binding, but also the forms and methods prescribed therein are obligatory.
29
Directives as being an instrument of indirect law-making represent only the first stage in a legislative operation and, in principle, do not create EU norms applicable as such but impose an obligation of result to be achieved by the Member States. result, which leave a choice to the Member States as to the means of implementation.
31
Regulation is a legally complete and perfect act, designed to apply throughout the EU whose incorporation into national law is neither necessary nor permissible.
32
The Member States, unless otherwise expressly provided, are precluded from taking measures, for the purposes of applying regulations, which are intended to alter their scope or supplement their provisions.
33
The Member States therefore may not, in the absence of a European provision to the contrary, have recourse to national measures capable of modifying the application of regulation.
34
The Member States are under the obligation not to obstruct or impede direct applicability inherent in regulations or direct effect of regulations, the strict compliance with which is an indispensable condition of their simultaneous and uniform application throughout the EU. No procedure is permissible in EU law whereby the EU nature of a legal rule is concealed from those subject to it. In other words, for the simultaneous and uniform application of regulations throughout the EU, the Member States must not adopt or allow national authorities with a legislative power to adopt a measure by which the European nature of a legal rule and the consequences which arise from it are concealed from the individuals concerned.
35
The CJEU does not want, as the underlying reason, the European nature of the provision to be obscured and wants to enable them to be applied as a provision of EU law, not of national law, unlike directives.
36
By virtue of Treaty based-direct applicability of regulations in the national legal systems, the Member States have repeatedly been prohibited from copying the contents of regulations in national legislative provisions. The uniform application of provisions of regulations allows no recourse to national rules except to the extent necessary to carry them out.
38
The adoption of measures designed to implement regulations is justified only to the extent necessary and appropriate for their proper implementation.
39
There is therefore no incompatibility between direct applicability of a regulation and the adoption of national implementing measures on the basis of that regulation. That is because, the fact that a regulation is directly applicable does not prevent its provisions from empowering a Member State to take implementing measures.
40
The Member States may need to modify their law to comply with a regulation or they may need to pass consequential legal measures in order to give full effect to what is demanded by the regulation in accordance with its provisions.
41
The Member States were considered being able to take, on a transitional basis and without prejudice to any future action on the part of the institutions, any implementing measures compatible with the principles of the regulation within the context of facilitating the application of regulations.
42
All methods of implementation are considered contrary to Articles 288 and 297 TFEU which would have the result of creating an obstacle to the direct effect of regulations and of jeopardising their simultaneous and uniform application throughout the EU. Whereas regulations are normative acts with erga omnes effect, as aforementioned directives acquire general application with erga omnes effect through the national implementing measures merely or to some extent through their direct effect. Whereas directives may be the source of rights for individuals, they can accordingly be only an indirect source of obligations for individuals. Unlike regulations, save the regulations which require national implementing measures, directives are never self-sufficient to be fully effective in the national legal systems without implementing national measures.
46
By leaving the Member States free as to the choice of form and methods of their implementation, directives do not require uniformity, but allow a certain degree of differences across the Member States. They are accordingly more compatible with the principle of subsidiarity. That is because directives with a decentralising function within the decision-making process have lesser impact on national law and are more respectful of the national legal systems by leaving more scope for national law, whereas regulations are in principle more intrusive and interventionist as they replace and drive out national law.
47
The Concept of Direct Applicability as a Distinct Concept from the Concept of Direct Effect?
Article 288 TFEU states that "[a] regulation shall have general application. It shall be binding in its entirety and directly applicable in all Member States." Such an express inclusion of the concept of direct applicability into the Treaty only as to regulations has raised some questions. Is the concept of direct applicability a unique feature of regulations or also related to the provisions of Treaties and other instruments including directives? If it is regarded as not related to directives, which feature of directives makes it lacked of such a qualification? What is the relevance of the Treaty-based concept of direct applicability with the judge-made concept of direct effect? Are these concepts the same or distinct? If they are the same, what was the point in inventing such an identical judge-made concept? If they are distinct, is direct applicability a prerequisite to direct effect? As direct effect of directives has been expressly confirmed by the CJEU we return to the first question again: are directives also directly applicable?
As interpreted by Hartley, the authors of the Treaty probably intended with the term direct applicability the concept of direct effect in the sense of the latter's use in the case law. However with the introduction of the concept of direct effect into the case law the necessity arises for distinct definitions about these concepts. The dilemma in that attempt is however as follows: if the concept of direct applicability is interpreted to mean the same thing with the concept of direct effect, it would seem that regulations merely can be directly effective. If one interprets these two terms as distinct concepts, one has to find a suitable meaning for the term direct applicability, which refers to some quality possessed solely by regulations. This option in turn causes other problems, 48 such as lack of direct applicability of the corpus of EU law other than regulations. Irrespective of preference for such a classification, it should be clarified first whether Article 288 TFEU is exhaustive and, accordingly, decisive with regard to the effect of the entire corpus of EU law in the national legal orders both in the sense of direct applicability and direct effect. The interchangeable usage of the concepts of direct applicability and direct effect by the CJEU sometimes also increases the problem confronted. At the outset it should be clarified that any classification between these terms will inevitably go beyond the confines of the expressis verbis qualification cast by the text of Article 288 TFEU.
Winter was the first legal scholar who made a differentiation between the terms of direct applicability and direct effect. According to him, the former deals with the matter of how EU law is incorporated into national legal orders in order to become the law of the land, whereas the latter deals with the matter of conditions under which incorporated EU norms are susceptible of being invoked before the national courts by individuals. For instance, direct applicability of regulations inherent by virtue of Article 288 TFEU causes them to penetrate directly into the national legal systems and so they automatically become an integral part of the law of the Member States, whereas not all their provisions are directly effective.
49
Along the same vein, it is argued that "direct applicability is tightly bound up with a monistic concept of the relationship" between EU law and national law, thus any process of incorporation or reception must be excluded as to the whole of EU law.
50
Direct applicability is deemed as connecting the legal orders and dealing with the question of whether EU law has to be transformed into Belgium, Commission, 1983, p. 131, 137. national law. Within the context of direct applicability, a measure thus becomes automatically part of the national legal order when it comes into force and the fact of which makes national legislative reproduction otiose. Direct effect, on the other hand, deals with the question of whether the provision relied on is sufficiently operational in the context of an actual dispute for direct application by a national court. As a qualification of a rule to be invoked before a national court, direct effect ascertains whether the rule is suitable for judicial enforcement in a concrete case. It thus lends the provisions themselves by their very nature to judicial application.
51
Direct applicability is correlated with the texts or instruments and deemed a character or feature of the instruments/sources of law, while direct effect is correlated with the norms and deemed a character or feature of the norms contained in those instruments/sources. Direct applicability means whether the instrument by virtue of its form is automatically integrated, as a source of law, into the national legal systems and does not require any further step of incorporation, transposition or reception to render it applicable by a national judge. Direct effect is about the separation of powers and specifically about the extent of the judicial power to enforce the obligations laid down. Namely, it deals with the issue of whether the enforcement of a provision remains solely within the province of the legislature and executive or it comes within the province of the judiciary. Direct effect suggests that the norm, in terms of its some inherent quality relating to its substance rather than its form, is capable of penetrating the firewall between EU law and national law not only to be susceptible of being judicially applied without which it could not have effects, but also to create rights, impose obligations and alter legal relationships. Direct effect provides the criteria for selecting or rejecting the norms to be applied and for clarifying the scope of judicial competence. Furthermore, several legal scholars interpret direct applicability as domestic validity of law of a legal order in another, so dealing with the question of whether that rule has the force of law within a domestic sphere without the requirement of transformation. The concepts of validity (direct applicability) and direct effect cannot be equated, since in some cases criteria additional to validity apply before a rule of a legal order can be given effect in another. 53 Even though the CJEU has used the terms of direct applicability and direct effect interchangeably, there are some occasions in that it has emphasised their differences. The CJEU for instance defines direct applicability of a regulation as that "its entry into force and its application in favour of or against those subject to it are independent of any measure of reception into national law". 54 Hence, the concept of direct applicability, within the consideration of a monistic notion of the relationship of a rule of legal order with another legal order, deals with the question of whether a rule of external origin, whenever it comes into force in its original legal order, automatically constitutes as such an integral part of a domestic legal order and so has domestic validity without requiring any further act of incorporation, transformation or reception. Thus direct applicability connotes automatic penetration or automatic validity of a rule of external origin in/to a domestic legal system.
On the other hand, the concept of direct effect generally connotes being operative of that rule in the domestic legal system and thus deals with the issue of whether that rule, under some conditions, has the quality of being itself sufficiently operative for the judicial/administrative application and so being susceptible to be invoked or relied upon before the domestic judicial/administrative authorities. Prechal defined it as "the obligation of a court or another authority to apply the relevant provision of [EU] law, either as a norm which governs the case or as a standard for legal review", namely as the quality of provisions to be applied accordingly. 
Is the Entire Corpus of EU Law Directly Applicable?
Ascription of direct applicability to regulations in Article 288 TFEU is not exhaustive in the case law and so this ascription is not decisive, in the sense of a contrario interpretation, for EU law other than regulations. The concept of direct applicability with its broad content embracing the entire corpus of EU law therefore went in case law beyond expressis verbis designation given in Article 288 TFEU. That is because, the CJEU pointed out in Costa/ENEL that "[b]y contrast with ordinary international treaties, the EEC Treaty has created its own legal system which, on the entry into force of the Treaty, became an integral part of the legal systems of the Member States and which their courts are bound to apply."
56
The entire corpus of EU law is therefore considered by the CJEU as an integral part of the national legal systems regardless of its external origin and of being directly effective.
57
In that regard, as clarified by Warner AG EU law must not be regarded as foreign law in the national legal systems, but as an integral part of their own law (national legal systems), albeit not as an integral part of their national law. Namely it should be considered, for instance, in the sense of being part of the law applicable in England or part of the law of England, not as part of English law.
58
As expressed by Timmermans, the whole body of EU law does not constitute a corpus alieni iuris situating outside the national legal systems and necessitating an act of transformation or incorporation to acquire status in the national legal systems.
59
The Relationship between Direct Applicability and Direct Effect
The issue of whether all provisions of regulations, which are expressis verbis directly applicable, are a fortiori directly effective is to be analysed first. There are two understandings about the direct effect of regulations. According to the first understanding, direct effect is regarded by the CJEU as inherent in regulations.
60
The CJEU confirmed on some occasions that a regulation shall have general application and shall be directly applicable. By reason of its nature and its function in the system of the sources of EU law, therefore, a regulation has direct effect.
61
The CJEU similarly maintained in Leonesio that "[r]egulations become part of the legal system applicable within the national territory, which must permit the direct effect provided for in Article [288 TFEU] to operate in such a way that reliance thereon by individuals may not be frustrated by domestic provisions or practices." 62 It appears in these judgments that direct applicability of regulations is automatically decisive for and so leads a fortiori to direct effect of their provisions. Provisions of a regulation automatically produce direct effect and national courts need not examine whether those provisions actually meet the criteria required for direct effect. Some regulations may obligate the Member States to take implementing measures, but these measures do not exclude a direct effect of such a regulation 63 and its direct effect remains unimpaired even if the required national measures were not taken.
64
Under the second understanding, the issue of direct effect of regulations is separated from their direct applicability and direct effect of regulations is considered depending on the questions of "whether an area of discretion was left to the national authorities in the matter of implementation and in what manner the national provisions were to supplement the measures adopted."
65
Under that understanding, the CJEU moderately stated that "regulations are directly applicable and, consequently, may by their very nature have direct effects".
66
In Bertholet, it held that the provisions of the regulation concerned "are clear and capable of direct application without difficulty" 67 the fact of which implies that if not, they would not be capable of directly applicable in the sense of direct effect. Warner AG clarifies that even though every provision of every regulation is directly applicable by virtue of Article 288 TFEU, not every provision of every regulation has direct effect, in the sense of conferring on individuals rights enforceable before the national courts.
68
The CJEU confirmed in Monte Arcosu that by virtue of their very nature and of their function in the system of sources of EU law, the provisions of regulations generally have immediate effect in the national legal systems without its being necessary for the national authorities to adopt measures of application, some of their provisions may nevertheless necessitate, for their implementation, the adoption of national measures of application. In the light of discretion enjoyed by the Member States in respect of the implementation of the provisions concerned, it cannot be held that individuals may derive rights from those provisions in the absence of national measures of application. These provisions may not be relied on before a national court by individuals where the national legislature has not adopted the provisions necessary for their implementation in the national legal system.
69
The CJEU in X transposed its reasoning in respect of directives to the provisions of regulations, which necessitate the adoption of measures of application by the Member States and so are non-directly effective. That is because, even though the EU measure concerned in the main proceedings is a regulation, which by its very nature does not require any national implementing measures, Article 11 of Regulation 3295/94 empowers the Member States to adopt penalties for infringements of its Article 2.
70
As a consequence, direct applicability of regulations in the second group of judgments seems to be a leading factor to direct effect, albeit not being sufficient. " [T] he mere status of an instrument qua regulation cannot determine whether any of its provisions in fact enjoy direct effect"
71
It is in the end, the material content of regulations, not their form, which determines their legal effect.
72
As declared by Morris, regulations are always directly applicable but do not necessarily engender direct effect, even though some cases nevertheless display that all regulations automatically enjoy direct effect which is an intrinsic characteristic of a regulation.
73
In the light of these judgments, if the CJEU itself already admitted that some provisions of regulations may not have direct effect, the deterministic association of direct effect of regulations with their direct applicability loses its significance. Accordingly the issue of direct effect of regulations is detached from their nature of direct applicability and there is no presumption that direct applicability of regulations a fortiori leads to direct effect. Direct applicability and direct effect are distinct, but to some extent overlapping concepts.
Are Directives Directly Applicable in the Sense of Constituting as such an Integral Part of the National Legal Systems?
There are three main lines of understanding on the relationship between the qualities of direct applicability and direct effect as to directives. The first line generally describes directives directly effective merely and so refusing their quality of being directly applicable. According to them, it is certainly inappropriate to speak of direct applicability of a directive, the term of which is used in Article 288 TFEU only for regulations, but only of the direct effect of directives. They are not being directly applicable in the sense of being automatically incorporated into the national legal systems from their entry into force. They have by definition to be implemented in the Member States by legislation or at least by administrative action and still require further action on the part of the competent national authorities. They are accordingly incapable of ever enjoying the status of direct applicability; i.e. being an integral part of the national legal systems without the assistance of national law. Directives, as being an example of indirect incorporation, do not, as such, penetrate the national legal systems, but require an act of incorporation in order to become part of internal law and directly applicable. So under no circumstances can one say that directives may also have the content and effects of a regulation, at most they may produce similar effects. Having used the expression of similar effects for the categories of acts other than regulations mentioned in Article 288 TFEU to have, the CJEU intended to emphasise that there could be no question of attributing to directives a character of direct applicability in the fullest sense and accordingly of eroding their distinction drawn by Article 288 TFEU from regulations. According to the second line, generally direct effect of directives precedes and leads to their direct applicability. To be precise, they think the simultaneous application of direct effect and direct applicability, even though the former triggers the latter and prevents directives from being frozen. Whenever the objective of a directive is disregarded by the addressee, the CJEU, in order to correct this disregard, prescribes to the national court to consider that sufficiently precise and unconditional provisions of the directive are integrated into the legal system of the Member State addressed. In other words, to become for directives an integral part of the national legal systems follows their quality of being directly effective, not the other way round. Directives therefore become an integral part of the national legal systems insofar as they are directly effective. "In order for the provisions of a directive to have effect in the absence of domestic implementing legislation, certain conditions must also be met demonstrating that those provisions can be automatically integrated into national legislation and therefore applied without any intervening measure. An incomplete legal rule, as a directive is by definition, is initially frozen in the absence of an instrument transposing it, unless the nature of its provisions is such that they can simply be applied directly."
75
According to the third line, with which I concur, directives are considered within the entire corpus of EU law being as such an integral part of the national legal systems and so directly applicable. To be precise direct applicability, though not a sufficient quality, is regarded as an element of, a prerequisite interpreted as a clear implication that other provisions of EU law also have direct applicability. If the concept of direct applicability is regarded as having the force of law in a domestic legal system, nobody would deny that directives were intended to have the force of law in the national legal systems under the Treaty of Rome. Directives are included into the whole body of EU law, which does not constitute a corpus alieni iuris situating outside the national legal systems. If regulations do not require any incorporation within the consideration of Article 288 TFEU, directives do not need it either. Directives are integrated in the national legal systems by only their entry into force and benefit as the entire corpus of EU law direct applicability, since competence with regard to adoption of measures for the implementation of directives (or decisions addressed to the Member States) is not in the nature of competence of reception, but of competence of implementation. Transposition of directives in national law, as a requirement inherent in these instruments, is aimed not for incorporating them into the national legal orders, but for adapting of national law to the result imposed by them. The act of transposition in that regard is not required if the preexisting national rules are already compatible with the directive. Thus the notion of direct effect remains the same irrespective of the nature of instrument, namely whether the provision concerned is enshrined in the Treaty, a regulation, a directive or a decision.
79
It could be helpful here to quote two opposite approaches regarding direct applicability of directives in order to grasp the issue better. Prechal argues that the fundamental choice of the CJEU in Van Gend en Loos and Costa/ENEL regarding the relationship between EU law and national law also determines the place of directives in the national legal orders. If directives are not considered integrated into the national legal systems from their date of entry into force, there would be no explanation for the fact that individuals can rely on their provisions before the national courts, which must take them into consideration as elements of EU law to apply. She continues that inter alia the principle of consistent interpretation can more readily be understood if it is a priori accepted that directives are an integral part of the national legal systems.
80
In other words, she places the character 79 Easson, op.cit. footnote 72; G. F. Mancini, "The Making of a Constitution", Common Market Law Rev., Vol: 26, 1989, p. 595; Blanquet, op.cit. footnote Hata! Yer işareti tanımlanmamış.; L. Krämer, "The Implementation of Community Environmental Directives within Member States: Some Implications of the Direct Effect Doctrine", J. Envtl. L., Vol: 3, 1991, p. 39; Timmermans, op.cit. footnote 47, p. 291-294. 80 Prechal, op.cit. footnote 12, p. 92-93; I completely agree with her expression that "directives are integrated in the national legal systems as from the date of their entry into of EU law, including directives, being an integral part of the national legal systems 81 as a legal basis for the principle of consistent interpretation. She asserts that it would be paradoxical to restrict the requirement of consistent interpretation only to implementing measures once the theory that EU law is an integral part of the national legal systems has been accepted, EU law must be for that reason taken into account by the national courts.
82
On the contrary, having drawn a distinction articulated by Raz between norms, which are binding according to a given legal system and hence given legal effect by the courts of that system, and norms, which are actually part of the legal system of a given jurisdiction, Dickson argues that some norms which courts of a given legal system are bound to apply are not norms which are part of that legal system, but as norms of some other legal system binding according to the norms of the former. These norms, for instance under the conflict-of-law doctrines, are given effect on a given legal system and change people's rights and duties without being and becoming themselves part of the law of the land. She accordingly regards directives as not being directly applicable, since they are, by their very nature, intended to require national implementing measures, where such measures are missing certain conditions must be met and justificatory obstacles must be surmounted in order for them to penetrate into national legal systems in such a way as to give them direct effect. She continues that where directives operate as they are intended in the national legal orders what is intended to become part of national legal order and what actually becomes part of national legal orders is not directives themselves, but rather the national implementing measures adopted to achieve the result prescribed therein. She asks that if the EU and national legal orders really are so integrated, why we should need to render EU law cognisable to the domestic judges at all through direct effect.
83
Both arguments seem to me tainted by over-generalisation of a certain effect of a norm of external origin in a domestic legal system. Every particular effect of a norm of external origin deserves distinct attention and is decisive for its extent merely. Instead, there should be a true, appropriate and quintessential question to be asked: whether there is a certain effect of a force. If this were otherwise, there would be no explanation for the fact that individuals can rely on provisions of Community directives before national courts and that the latter must take them into consideration as elements of Community law". norm of external origin in a domestic legal system without a priori whose quality of direct applicability -in other words, without having the quality of constituting as such an integral part of the domestic legal system or becoming the law of land -such an effect could not be possible in the legal practice. To be precise, is there any kind of legal effect of a norm of external origin whose prerequisite is its direct applicability?
For that purpose, it is possible to examine the relationship between international law and national law in some experiences. We know that some kinds of legal effects of norms of external origin or international law might be possible without their being part of the law of the land. Indirect effect of a norm of an agreement would be possible in the domestic legal system of a dualist state, for instance in the UK, without that norm constituting an integral part of that system through transforming act. As stated by Lord Atkin, the stipulations of an agreement duly ratified do not within the UK, by virtue of the agreement alone, have the force of law.
84
Even though an unincorporated agreement is not nevertheless a source of law in a dualist State, it may have some domestic legal effects or consequences. The courts might take it into account in interpreting ambiguous domestic legislation dealing with the same subject. The approach of the British courts to the ECHR, although ratified by the UK but has not acquired the status of domestic law until recently, constitutes a good example of her.
85
Being an integral part of domestic law does not necessarily seem to be a requirement or a prerequisite in the legal practice, which may allow us an analogy for directives, for/to conforming interpretation of the domestic rules with the rules of external origin.
Quite the opposite, the very concept of direct effect is pertinent merely to monist systems, which automatically provides rules of external origin for becoming an integral part of the domestic legal order. As described by Kuijper, "in dualist States a phenomenon like direct effect is inherently impossible; it is literally 'unthinkable'." T. Buergenthal, "Self-executing and Non-self-executing Treaties in National and International Law", Recueil des Cours Vol. 235, 1992, p. 303, p. 318-319, 360 . relationships and lay down rules for the courts.
87
That is because, dualist approach considers international and domestic legal orders as separate legal orders and international law and domestic law as separate spheres of law. It regards agreements as not forming part of the domestic legal order, but as a part of a separate legal order. International agreements do not automatically become an integral part of domestic law, so an act transforming them into domestic law is required to make them operative in the domestic legal system. In dualist states a ratified agreement is not therefore able to alter the laws of the state unless and until it is incorporated into national law by legislation. "This is a constitutional requirement: until incorporating legislation is enacted, the national courts have no power to enforce treaty rights and obligations either on behalf of the Government or a private individual."
88
For that reason, in dualist States direct effect of a provision of international law or of external origin is not possible.
89
Agreements are thus applied through the legislation, which gives them effect. If words from an agreement are incorporated into a statute with or without reference to the agreement they take effect as part of the statute and it is the statute not the agreement that is applied. If the statute declares that the agreement has the force of law, the agreement itself is being applied. However, it is applied only because the statute says so.
90
It is not the agreement itself, but the statute which transforms or receives it into domestic law is given effect in the dualist legal systems, since the stipulations of an agreement duly ratified do not within the Great Britain, by virtue of the agreement alone, have the force of law.
91
In that respect, for instance, under the fundamental law of Great Britain, all agreements are non-self-executing and they require implementing measures before they can create domestically enforceable legal rights and obligations. Even if direct effect is asserted pertinent also to dualist states, it could only be so, from the domestic point of view as in the case of UK, pursuant to the incorporation of a rule of external legal order by a general and prior act transforming it into national law and by virtue of that act merely. In such a case the legal situation could not however be called as direct effect in a true sense.
From the European point of view, the CJEU deems that EU law, upon its entry into force, automatically constitutes an integral part of the national legal systems independently of a national incorporating act. The CJEU expressed in Van Gend en Loos that "independently of the legislation of Member States, [EU] law therefore not only imposes obligations on individuals but is also intended to confer upon them rights which become part of their legal heritage." 93 Moreover, direct effect of directives untransposed or even transposed improperly still fits very well the pure monistic conception rather than a dualist one. Despite the fact that in UK law there is no need to a further enactment of incorporation for the entire EU legislation, including those to be enacted in the future, the implementation of directives through a UK statute is quite different from saying that each such EU provision must be recognised in a separate UK statute before it has legal effect in the UK.
94
In other words, transposition of directives is different from incorporating or transforming external rules into domestic law and notwithstanding the EU ACT 2011, the UK still has to adopt measures in order to implement directives irrespective of their direct effect. National measures adopted for the implementation of directives are not in principle considerably dissimilar from national measures adopted for the implementation of regulations. As the obligation of the Member States to adopt measures to implement regulations does not deprive of or defy their direct applicability, why should such an obligation or need for directives would deprive of or defy their direct applicability? Besides, if direct effect in a true sense is pertinent only to the monistic legal systems, the recognition of direct effect of directives a fortiori justifies their direct applicability, without which direct effect would be impossible.
only by virtue of that Act or where it is required to be recognised and available in law by virtue of any other Act." Briefly improper implementation of directives triggers their direct effect. Otherwise, directives will not find a chance to be applied as such directly to the cases, though they stand as a directly applicable instrument of supervision on the national legal practice. Direct effect of directives thus has a palliative function, 95 in order to cure pathological situation until the correct, proper and full implementation has been achieved in law and fact. Direct effect of directives, also as a sanction to the failure of the Member States to implement them, precludes them from being dead letters 96 in the national legal systems. A unique nature of directives thus might somehow resemble dualist approach in the sense that, like in a dualist legal system in which it is the statute, not the agreement or the international act that is applied, it is the implementing measures merely, not the directives that is applied insofar as they are fully, correctly and timely implemented. If not, directly effective provisions of directives themselves are directly applied instead to the cases concerned in the national legal systems. In the case of their proper implementation, there will be no possibility of reliance upon a directive in itself by an individual whose situation will be governed solely through the medium of the national law compatible with EU law. Accordingly, either national implementing measures or directly effective directives instead might be applied to the cases depending upon the state of their implementation in the national legal systems. It is significant that this feature of directives thus departs substantially from the dualist approach. To be precise, either/or question does not arise in a dualist system and such an effect of rules of a different legal order is not possible without an act of incorporation.
Insofar as their full, timely and correct implementation is provided in the national legal systems directives therefore remain latent, but at the same time vigilant, element of EU law constituting as such an integral part of the national legal systems. It cannot be understood that pursuant to their transposition, directives finish their function and so disappear or stand outside the national legal systems. Directives and national implementing measures therefore stand each other in the national legal systems. However whenever any deficiency arises in the implementation of directives, the principle of direct effect is to be resorted in order to render latent directives operative in themselves. Vol: 4, 1998, p. 1 It follows from the foregoing analysis that the concept of direct effect is pertinent to monistic legal systems merely. Direct effect is impossible for both non-monistic legal systems and non-directly applicable instruments. Without direct applicability of an instrument, namely without constituting an integral part of the domestic legal order or becoming the law of the land, its direct effect is futile. Direct applicability of a norm of external origin is thus a prerequisite, though not a sufficient condition for, to its direct effect, not vice versa. As a consequence, the relationship between EU law/EU legal order and national law/national legal system is monistic and so the entire corpus of EU law without any exception is directly applicable in the sense of constituting as such an integral part of the national legal systems. Any exception to any kind of instrument would make its being an element of EU law in question. In that regard the following statement of the CJEU in Van Duyn is illuminating: "the useful effect of such an act [directive] would be weakened if individuals were prevented from relying on it before their national courts and if the latter were prevented from taking it into consideration as an element of [EU] law."
97
Since regulations might also explicitly or implicitly require national implementing measures, the notion of implementation of directives in national law does not provide a convincing reason for the different treatment of directives from other sources of EU law, in particular from regulations.
98
The necessity of transposition of directives into national law should not be considered conferring the national implementing measures a character of receiving, 99 incorporating or transforming measures, since certain directives may acquire direct effect in the absence of such proper implementing measures. It is thus preferable to exclude in principle the terms of introduction, translation, transcription, reception or transformation which contain dualist connotations and give the impression that correspondent national act is the necessary condition for the penetration of directives into the national legal system. Directives, as all other EU law acts, have the privilege of immediacy in the sense of direct applicability that they integrate into the national legal systems with their own nature without any kind of transmutation or without any national measure of reception, 100 even though they do not immediately become directly effective. It should also be 97 van Duyn, op.cit. footnote 6, para. 12; Emphasis added. Simon, op.cit. footnote 47, emphasised that the CJEU has never established an exception for directives to directly applicable corpus of EU law.
Why is the Establishment of Direct Applicability of Directives so Important?
Understanding of directives directly applicable is firmly connected with the justification of direct effect of directives and drawing its scope. The justification is primarily significant in terms of the legal basis on which direct effect of directives is established. The justification of direct effect of directives whether on the doctrine of estoppel or the principle of effet utile (effectiveness) is also connected with the issue of drawing the limits of direct effect of directives, in particular with the issue of recognition of horizontal direct effect of directives. In my opinion, recognition of direct applicability of directives is strictly associated with the doctrine of effet utile, whereas refusal of their direct applicability is strictly associated with the doctrine of estoppel. It would in fact be difficult to advocate refusal of horizontal direct effect of directives, which are considered directly applicable, in the sense of as such constituting an integral part of the national legal systems, and whose direct effect is established upon the legal basis of the principle of effet utile. For that reason, the CJEU shifted 101 the underlying rationale of direct effect of directives from the doctrine of effet utile, which may have general application irrespective of the identity of the defendant, to the doctrine of estoppel. This fact that seems to have a connection with the refusal of horizontal direct effect of directives in the end leads to weaken the useful effect of directives, confine it to the vertical aspect only.
102
It also gives the impression not only that the provisions of a directive, which are supposed to be applied between individuals, have less 101 In Grad although Roemer AG depicted reliance upon the provisions of a directive by individuals as a direct reflex effect or side effect in favour of individuals because of the failure of the Member State in implementing the directive, the CJEU placed instead the effet utile argument as the theoretical basis. binding effect than any other rule of EU law, 103 but also that direct effect of directives is regarded merely as a reflex effect which occurs whenever a Member State does not comply with its obligations and which accordingly consists of deprivation of the possibility of relying on them as against individuals on its failure.
104
The establishment of direct effect of directives upon the conception of the doctrine of estoppel in that regard has connotation of a 'defective principle' 105 and makes direct effect a sanctioning remedy or right arising from the failure of the Member State. The doctrine of estoppel accordingly gives a wrong impression that national default in the implementation of directives constitutes the reason of their direct effect rather than triggers or activates it.
Direct effect of directives, like that of the rest corpus of EU law, must not nevertheless be regarded as a reflex and as being tied to the defaulting conduct of the Member States in the transposition of directives under the doctrine of estoppel, but as a legal consequence in their own right and by their very nature under the doctrine of effet utile in order to ensure effectiveness, uniform application of EU law and the effective legal protection of individuals. The doctrine of effet utile as a legal basis in that regard reflects the teleological interpretative method of the CJEU which has always been prevalent in the construction of the EU legal order, including in establishing (vertical) direct effect of directives. The dominant preoccupation of the CJEU, when establishing the EU legal order through its judicial activism, has thus been to ensure the operative character or effectiveness of the rules of EU law, which is the very soul of legal rules.
106
As declared by the CJEU the Treaty has established its own system of law, integrated into the legal systems of the Member States, and must be applied by their courts. The binding force of the Treaty and of measures taken in its application must not differ from one State to another as a result of internal measures capable of prejudicing the practical effectiveness of the Treaty, lest the functioning of the EU system should be impeded and the achievement of the aims of the Treaty is placed in peril.
107
Comprehension of direct applicability of directives therefore helps direct effect of directives be emancipated from the ex post rationalising doctrine of estoppel. fill the gap in the effectiveness of EU law, strengthen the effective legal protection of individuals and foster integration from the bottom-to-bottom.
Moreover, some arguments would lose their significance whenever direct applicability of directives is established, such as the real addressees of directives and blurring the differences between directives and regulations. Although directives are considered addressed to the Member States, their content is addressed to individuals. The argument that directives bind the Member States as their addressees and cannot impose obligations on individuals confuses their binding force with their possible legal effects. The obligation on the Member State to transpose a directive should be differentiated from the obligations which the rules in the text of the directive impose. The addressee of an instrument is decisive only for the former issue, but not for the latter. The general obligation incumbent upon the Member States to enact implementing measures should therefore be distinguished from the actual substantive obligations of the directives, which can involve individuals who are not the addressees of the obligation to implement.
108
With regard to blurring the differences between regulations and directives, assigning horizontal direct effect to directives would not still deprive the discretion of the Member States as to the choice of form and method of transposition, since direct effect as a minimum guarantee neither affect the binding force of directives for the Member States, nor absolve the Member States from the obligation of transposition. Besides, even though they are both directly applicable, the recognition of horizontal direct effect of directives will not lead to application of directives in their entirety, unlike regulations, but in terms of results prescribed therein. Recognition of horizontal direct effect may only mean that obligations could not be imposed immediately, but after expiry of period prescribed for transposition, on individuals unlike in the case of regulations. Ascribing horizontal direct effect to directives would not therefore eliminate the differences between regulations and directives and cannot blur their differences.
Conclusion
Directives, with their sui generis characteristics best fitting the EU legal order, constitute a litmus paper in depicting the relationship between EU Vol: 5, 1999, p. 417. law/legal order and national law/legal systems and accordingly the sui generis and autonomous quality of that legal order within the constitutionalisation process. That is because, comprehension of directives directly applicable in the sense of as such constituting an integral part of the national legal systems, which is the very nature of elements of the entire corpus of EU law, is firmly connected with the justification of direct effect of directives. The latter, namely the justification of direct effect of directives whether on the doctrine of estoppel or the principle of effet utile (effectiveness) is further connected with the issue of drawing the limits of direct effect of directives, in particular with the refusal of horizontal direct effect of directives.
